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Chapter 23: Judiciary and fundamental rights

A. Judiciary

Independence

1. How does legislation provide for the independence of the judiciary and the autonomy of
prosecutors? Is independence of judges and autonomy of prosecutors guaranteed by the
Constitution? How are the rights of the judiciary protected? Have there been any
complaints about the independence of the judiciary and the autonomy of prosecutors? If
so, how were they resolved?

The Law on Courts and the Law on Judicial Council elaborate the constitutional principle of
autonomy and independence of the judiciary. The Law on Courts prescribe that the judge
adjudicates and decides independently and autonomously, that the judicial office must not be
performed under anybody’s influence and that nobody will influence the judge in performance of
the judicial office, while the Law on Judicial Council prescribes that the Judicial Council ensures
independence, autonomy, accountability and professionalism of the courts and judges in
accordance with the Constitution and law, and that the members of the Judicial Council must be
persons of high moral and professional qualities and that they must act independently and
impartially in the performance of their duties.

The Law on Public Prosecution Office elaborates the constitutional principle that the Public
Prosecution Office is a single and autonomous state body and that, therefore, a public prosecutor
must not exercise his/her office under anybody’s influence, except in cases provided by that Law.
Basic constitutional principle of judiciary is that the court is autonomous and independent and that
the autonomy and independence of the judiciary and judges is ensured by the Judicial Council as
an autonomous and independent body. The Constitution prescribes that the Public Prosecution
Office is a single and autonomous state body performing the tasks of prosecution of perpetrators of
criminal offences and other punishable offences prosecuted ex officio, and that the Prosecutorial
Council ensures the autonomy of public prosecution office and of public prosecutors.

The Constitution prescribes the permanence of judicial office and conditions for the termination of
judicial office as well as reasons for dismissal from office. The judge enjoys functional immunity.
Functional immunity means that a judge may not be held responsible for opinion expressed or vote
cast during decision-making in court, unless this amounts to a criminal offence, and that, in the
proceedings initiated for a criminal offence committed in the exercise of judicial office, the judge
may not be detained on remand without the approval of the Judicial Council. The Judicial Council
decides on the immunity of judges. When a competent court assesses that there are reasons to
order that a judge be detained on remand, it will have a duty to immediately request the Judicial
Council to decide whether it approves ordering of detention on remand and the Judicial Council
has to take decision within 24 hours from the receipt of request. The Constitution guarantees the
principle of incompatibility of judicial office, according to which a judge may not perform the duty of
a Member of Parliament or other public office or perform some other activity professionally. The
Law on Judicial Council prescribes that a judge may request the Judicial Council to deliver opinion
on whether certain activities are incompatible with the performance of judicial office of which the
Judicial Council will make decision. If a court president considers that a judge of the court of which
he/she is the president performs an activity which is incompatible with the judicial office or which is
prohibited, he will inform the Judicial Council thereof which will thereafter make a decision.

The Constitution prescribes that public prosecutors are appointed for a term of five years and the
Law on Public Prosecution Office prescribes that the office of a deputy public prosecutor is
permanent while a deputy basic public prosecutor is appointed for a term of three years when
appointed for the first time. Furthermore, the Constitution prescribes that public prosecutors and
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deputy public prosecutors enjoy functional immunity and that they may not be held responsible for
opinions expressed or decisions made in the exercise of their offices, unless that amounts to a
criminal offence. Public prosecutors and deputy public prosecutors may not perform duties of a
Member of Parliament or other public office or perform some other activity professionally.

The President of the Supreme Court and the Supreme Public Prosecutor enjoy full immunity which
means that they may not be held criminally responsible or otherwise liable or be detained on
remand for opinion expressed or vote cast in the exercise of their office and that criminal
proceedings may not be initiated or detention on remand ordered, without the approval of the
Parliament, except when found committing a criminal offence punishable by imprisonment for a
term exceeding five years.

When the new Constitution was adopted, certain conceptual remarks were raised pointing out that
the constitutional provisions regarding the procedure for the election of the President of the
Supreme Court, composition of the Judicial Council, and public prosecutors being appointed and
dismissed from office by the Parliament do not contribute to the independence of the judiciary and
the autonomy of public prosecution service. Such objections have been made even after the
Constitution was adopted.

Proceeding from such assessments, when the Law on Judicial Council and the Law Amending the
Law on Public Prosecution Office were drafted, the aim was to strengthen the role of judges and
public prosecutors in the performance of functions of the Judicial Council and the Prosecutorial
Council respectively, and especially as regards the election of judges, appointment of public
prosecutors and deputy public prosecutors, concerning the establishing of responsibility of judges
and prosecutors and their participation in defining the budget framework.

The above-mentioned laws prescribe primarily criteria for the election of judges and the
appointment of prosecutors, while it was left to the Judicial Council and the Prosecutorial Council
to elaborate them in more detail and to evaluate these criteria within the prescribed procedure,
which predominately involves judges and public prosecutors since judges and public prosecutors
make up either all members or most members of the working bodies of the Judicial Council and the
Prosecutorial Council (Selection Commission, Disciplinary Committee). Additionally, a particularly
important guarantee for impartial determination is the right to legal remedies against decisions of
the Judicial Council and the Prosecutorial Council.

An important guarantee for the achievement of independence of the judiciary and the autonomy of
public prosecutors is also the authority of the presidents of the two Councils to participate in the
work of parliamentary bodies when deciding on the sections of the budget for judiciary and public
prosecution service, which already gave positive results in practice.

The autonomy of the public prosecution service is additionally guaranteed by prescribed
permanence of office of deputy public prosecutors, selection of the deputy public prosecutor by the
Prosecutorial Council and patrticipation of public prosecutors and deputy public prosecutors in the
Prosecutorial Council.

The recent practice of the Judicial Council and the Prosecutorial Council to adopt the positions of
judges and prosecutors who are members of these Councils when resolving major issues is a
positive attitude towards strengthening of the independence of the judiciary and the autonomy of
public prosecution service.

2. Please describe the selection, promotion and disciplinary procedures of judges and
prosecutors and indicate how they relate to the accountability and independence of the
judiciary (autonomy in the case of prosecutors). Have there been any complaints about the
procedures? If so, how were they resolved?

The Judicial Council elects and dismisses from office judges, presidents of courts and lay judges.
Judges are elected based on public announcement. A vacancy for the position of a judge or a
president of court is notified by the Judicial Council to the president of court for a position of judge
and to the president of immediate superior court for a position of president of court. The Judicial
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Council announces vacancy for the position of judge in the Official Gazette of Montenegro and in
one of print media. The candidates’ applications are submitted to the Judicial Council no later than
15 days from the date of announcement. The candidates apply for the position on a standard form
containing warning that providing incorrect or false information will result in candidate being
excluded from consideration or in disciplinary proceedings. The Judicial Council forms the
Selection Commission. The Commission has a chairperson and two members and it is appointed
for a term of one year, while a member of the Commission may be reappointed upon expiry of the
one-year mandate. The chairperson of the Commission is the President of the Judicial Council. A
majority of members of the Selection Commission are judges. The Selection Commission checks
whether the applications have been filed timely and whether the documentation enclosed is
complete. The Selection Commission submits incomplete and late applications to the Judicial
Council. The Judicial Council will reject late and incomplete applications. The applicant has the
right to file a complaint with the Judicial Council against its decision to reject the application no
later than three days from the date of receipt of the Judicial Council’s decision. The decision of the
Judicial Council on the complaint is final and administrative dispute proceedings may be instituted
against it. The Selection Commission conducts an interview with the applicants who meet legal
requirements. An applicant does not need to be interviewed if he/she was given negative
assessment for a position in the court of the same or higher instance in the last twelve months or
was given negative assessment several times when interviewed for a position in the court of the
same or higher instance regardless of when he/she was last interviewed. During the interview with
the candidate, the Selection Commission checks whether the candidate meets election criteria laid
down under the Law on Judicial Council and the Rules of Procedure of the Judicial Council. After
interviewing candidates, the Selection Commission will assess each candidate and fill in a
standard candidate assessment form. Each member will insert his final assessment and reasons
for such assessment at the end of the form. The Commission adopts overall assessment by a
majority vote. If the Commission cannot agree on the overall assessment, the overall assessment
will be determined by calculating average grade — by adding final grades of each member of the
Commission and than dividing the sum obtained in this way by three. The Judicial Council may
conduct written testing of the candidates prior to the interview. The Selection Commission will
conduct written test when the Judicial Council so decides. Based on the interview, the assessment
of candidates and documentation received, the Commission draws up a list of candidates who
achieved satisfactory results. The list of candidates contains the assessment of each candidate
who was interviewed, and/or who was tested, as well as a short summary of assessment results.
The list of candidates is submitted to the Judicial Council which decides on election in closed
session. The decision on election must contain a written statement of reasons. The Judicial
Council notifies its decision on election to the candidate elected, the court to which the candidate
has been elected and the Ministry of Justice. The decision on the election of a judge is published in
the Official Gazette of Montenegro. All applicants have the right to examine their own
documentation and documentation of other candidates which was formed following the public
announcement. Decision on election is final and administrative dispute proceedings may be
instituted against it.

A judge is subject to disciplinary proceedings if he/she exercises judicial office in a negligent
manner or harms the reputation of judicial office in cases laid down by law. The proceedings for
establishing disciplinary responsibility of judges are conducted by the Disciplinary Committee
which is appointed by the Judicial Council for a term of one year. The Disciplinary Committee has a
chairperson and two members who have their deputies. The chairperson of the Disciplinary
Committee and his/her deputy are appointed from among the members of the Judicial Council, and
members and their deputies are appointed from among the judges who are not members of the
Judicial Council. Disciplinary measures comprise reprimand or salary reduction. The salary
reduction may not exceed 20% or a period of six months. A proposal for establishing disciplinary
responsibility of a judge is submitted to the Disciplinary Committee. Proposal for establishing
disciplinary responsibility of a judge may be submitted by the president of the court, president of the
immediately superior court and the President of the Supreme Court. The proposal must be
accompanied by written evidence substantiating the proposal. If written evidence is not enclosed to
the proposal, the Disciplinary Committee will call upon the submitter of proposal to submit evidence
within the specified time limit. The Disciplinary Committee will dismiss the proposal if the submitter
of proposal does not submit evidence requested within the specified time limit. Late proposal for
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establishing disciplinary responsibility and the proposal submitted by an unauthorised person will
be dismissed by the Disciplinary Committee. The Disciplinary Committee will deliver timely and
admissible proposal to the judge whose responsibility is examined along with the information that
he/she may submit written response and that he/she has the right to retain a defence counsel. The
judge whose responsibility is examined in the proceedings has the right to defence counsel who
may only be a lawyer. In the response the judge has to propose evidence to be adduced and to
enclose documents he/she proposes as evidence to the response. Upon the expiry of the time limit
specified for providing response, the chairperson of the Disciplinary Committee schedules oral
hearing within 15 days from the date of expiry of the time limit set for providing response. The
submitter of proposal and the judge against whom the proposal was submitted, defence counsel,
witnesses and expert withesses, whose hearing was proposed in the proposal to initiate
disciplinary proceedings or in response to the proposal, are summoned to the hearing if the
Committee found that such evidence should be adduced. The summons to appear at oral hearing
must be served on the judge no later than eight days before the date of hearing. If duly summoned
submitter of proposal fails to appear at the oral hearing, the proceedings will be discontinued. If
duly summoned judge against whom the proceedings have been initiated or his/her defence
counsel fails to appear, the proceedings will be conducted in his/her absence. If a party notifies the
reasons for failure to appear to the Disciplinary Committee and the Disciplinary Committee finds
that such reasons are justified, the oral hearing will be adjourned. Oral hearing is chaired by the
chairperson of the Disciplinary Committee.

The proposal to initiate disciplinary proceedings is defended by the submitter thereof and the
burden of proof lies with him/her. In the proceedings for establishing responsibility the Disciplinary
Committee will hear the judge whose responsibility is examined and adduce such evidence as it
deems necessary for proper and complete determination of facts. In the proceedings for
establishing disciplinary responsibility of a judge, the Disciplinary Committee may dismiss the
proposal as ill-founded; accept the proposal and impose a disciplinary measure; discontinue the
proceedings if it finds that there are reasons for dismissal from office and refer the case to the
Judicial Council. Decision made by the Disciplinary Committee will be delivered to the submitter of
proposal, to the judge whose responsibility is examined and to the Judicial Council.

A complaint against the decision of the Disciplinary Committee may be filed with the Judicial
Council within eight days from the date of receipt of decision. The complaint may be filed by the
submitter of proposal, the judge whose responsibility is examined or his/her defence counsel. The
complaint is delivered to the opposing party who may respond within three days from the date of
receipt of complaint. The Judicial Council decides on the complaint at a session and may dismiss
the complaint as ill-founded, reverse decision and remand the case to the Disciplinary Committee
for reconsideration, and amend the decision of the Disciplinary Committee. The decision of the
Judicial Council regarding disciplinary responsibility of a judge is final and administrative dispute
proceedings may be instituted against it. The chairperson of the Disciplinary Committee may not
participate in the work of the Judicial Council when deciding on complaint. The Minister of Justice,
as a member of the Judicial Council, does not vote in the proceedings for establishing disciplinary
responsibility of judges. Initiating of the proceedings for establishing disciplinary responsibility of a
judge becomes barred by lapse of time upon expiry of three months from the date when one learns
of reasons to initiate the proceedings. The proceedings for establishing disciplinary responsibility of
a judge become barred by lapse of time upon expiry of three years from the date of emergence of
reasons to initiate the proceedings. The submitter of proposal and those members of the
Disciplinary Committee and of the Judicial Council in respect of whom there are circumstances
which give rise to doubt as to their impartiality may not participate in the Disciplinary Committee
and the Judicial Council when deciding on the responsibility of a judge. The President of the
Judicial Council decides on disqualification of a member, while the Judicial Council decides on
disqualification of the President of the Judicial Council.

A judge is dismissed from office if he/she has been convicted of an offence that makes him/her
unfit for judicial office, if he/she exercises judicial office in an unprofessional or negligent manner or
loses permanently the ability to exercise judicial office. The proposal for dismissal may be
submitted by the president of the court in which the judge exercises his/her judicial office, the
president of immediate superior court, the president of the Supreme Court and another member of
the Judicial Council. The proposal for dismissal from office is submitted to the judge concerned
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along with notification that he/she has the right to retain a defence counsel and to provide his/her
response to the proposal for dismissal within eight days. The Disciplinary Committee of the Judicial
Council gathers information and evidence for the examination whether the proposal is well-
founded. The judge whose dismissal is requested has the right to participate in the work of the
Disciplinary Committee. The report on what has been found is submitted by the Disciplinary
Committee to the Judicial Council, while a copy thereof is delivered to the judge whose dismissal is
requested. On the basis of the report of the Disciplinary Committee, the Judicial Council may
dismiss the proposal as ill-founded or pass a decision to dismiss the judge from office. The
decision on dismissal from office must contain statement of reasons and the judge has the right to
institute administrative dispute proceedings against it. After accepting the proposal to initiate the
procedure for dismissal, the Judicial Council may take a decision to suspend the judge until a final
decision is rendered.

Public prosecutors are appointed by the Parliament on a proposal from the Prosecutorial Council
and deputy public prosecutors are appointed by the Prosecutorial Council. Public prosecutors and
deputy public prosecutors are appointed based on public announcement. Vacancies for the
positions of public prosecutors and deputy public prosecutors are announced by the Prosecutorial
Council. Vacancy announcements are published in the Official Gazette of Montenegro and in a
daily newspaper issued in Montenegro.

The candidates’ applications are submitted to the Prosecutorial Council no later than 15 days from
the date of announcement in a standard application form. The Appointment Commission has a
chairperson and two members. The President of the Prosecutorial Council is a chairperson of the
Commission. The Appointment Commission is mainly composed of public prosecutors and deputy
public prosecutors. The Appointment Commission is formed for a period of one year. A member of
the Commission may be re-appointed to the Appointment Commission, upon the expiry of one year
from the termination of previous mandate. The Appointment Commission:

- checks the timeliness of applications and whether the documentation enclosed is
complete;

- prepares the test and conducts testing of candidates if the Prosecutorial Council
decides to conduct written testing of candidates;

- makes proposal for the ranking list of applicants.

The Prosecutorial Council will reject late and incomplete applications. The applicant has the right to
file a complaint with the Prosecutorial Council against decision to reject late or incomplete
application no later than three days from the date of receipt of decision. The decision of the
Prosecutorial Council on the complaint is final and administrative dispute proceedings may be
instituted against it. The Prosecutorial Council conducts interviews with the applicants who meet
legal requirements. The Prosecutorial Council timely notifies the candidate of the date, time and
place of interview. During the interview, it will be examined whether the candidate fulfils the
requirements for appointment. Based on the interview and documentation received, the
Prosecutorial Council assesses each candidate taking into account the criteria for appointment.
The Prosecutorial Council decides by a majority vote of a total number of members on the
assessment of candidates. Immediately after the interview, the Prosecutorial Council fills in a
standard candidate assessment form which contains the assessment of each candidate and
reasons for such assessment. The Prosecutorial Council may conduct written testing of candidates
prior to the interview. In that case, based on the test results, the Prosecutorial Council makes a
ranking list of applicants which may be modified based on the success the candidates achieve
during the interview. Based on the interview, the assessment of candidates and documentation
received, the Prosecutorial Council draws up a list of candidates who achieved satisfactory results.
The list of candidates contains the assessment of each candidate who was interviewed, and/or
who was tested, as well as a short summary of assessment results. The Prosecutorial Council
adopts the proposal for the appointment of a public prosecutor in closed session. The Prosecutorial
Council submits to the Parliament a reasoned proposal for the appointment of a public prosecutor
which contains the list of candidates who achieved satisfactory results. The Prosecutorial Council
passes the decision on the appointment of deputy public prosecutors in closed session based on
the list of candidates. The decision on appointment of a deputy public prosecutor must contain a
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written statement of reasons. The Prosecutorial Council notifies its decision on appointment to the
candidate appointed, the public prosecutor’s office to which he/she has been appointed and the
Ministry of Justice. The decision on the appointment of a deputy public prosecutor is published in
the Official Gazette of Montenegro. A candidate has the right to examine his/her documentation
and documentation of other candidates and to deliver a written statement thereon to the
Prosecutorial Council, within three days from the date of such examination. Decision of the
Prosecutorial Council on the appointment of a deputy public prosecutor is final and administrative
dispute proceedings may be instituted against it. The Prosecutorial Council decides by a majority
vote of all members when adopting the proposal for the appointment of a public prosecutor and
when deciding on the appointment of a deputy public prosecutor.

A public prosecutor or a deputy public prosecutor is subject to disciplinary proceedings if he/she
exercises his/her office in a negligent manner or harms the reputation of prosecutorial office.
Disciplinary measures comprise reprimand or salary reduction. The salary reduction may not
exceed 20% or a period of six months. A proposal for establishing responsibility of a public
prosecutor or a deputy public prosecutor is submitted to the Prosecutorial Council by the Minister
of Justice in case of the Supreme Public Prosecutor, by the Supreme Public Prosecutor, high
public prosecutor and basic public prosecutor in case of their deputies, by the Supreme Public
Prosecutor in case of high public prosecutors and basic public prosecutors and by high public
prosecutor in case of basic public prosecutor, no later than 15 days from the day they learn of
reasons and no later than 60 days from the day the reasons for establishing disciplinary
responsibility emerge. The Prosecutorial Council delivers the proposal for establishing
responsibility to the public prosecutor or the deputy public prosecutor whose responsibility is
examined along with the information that he/she has the right to retain a defence counsel. The
Prosecutorial Council will dismiss late proposal for establishing responsibility as well as the
proposal submitted by an unauthorised person.

The proceedings for establishing responsibility of a public prosecutor or a deputy public prosecutor
are conducted by the Disciplinary Committee of the Prosecutorial Council. The Disciplinary
Committee has a chairperson and two members appointed by the Prosecutorial Council from
among their own number. The submitter of proposal and those members of the Prosecutorial
Council in respect of whom there are circumstances which give rise to reasonable doubt as to their
impartiality may not participate in the work of bodies conducting disciplinary proceedings. The
President of the Prosecutorial Council decides on disqualification of a member of the Prosecutorial
Council, while the Prosecutorial Council decides on disqualification of the President of the
Prosecutorial Council. A proposal to initiate disciplinary proceedings is defended at the Disciplinary
Committee meeting by the submitter thereof. In the proceedings for establishing responsibility the
Disciplinary Committee will hear the public prosecutor or deputy public prosecutor whose
responsibility is examined and adduce such evidence as it deems necessary for proper and
complete determination of facts. Should the submitter of proposal fail to appear at the meeting of
the Disciplinary Committee, the proceedings will be discontinued and should the public prosecutor
or deputy public prosecutor whose responsibility is established fail to appear without justified
reason, the Disciplinary Committee will conduct the proceedings in his/her absence.

In the proceedings for establishing responsibility of public prosecutors or deputy public
prosecutors, the Disciplinary Committee may dismiss the proposal as ill-founded, accept the
proposal and impose disciplinary measure, and discontinue the proceedings if it finds that there are
reasons for dismissal from office and refer the case to the Prosecutorial Council. Decision made by
the Disciplinary Committee will be delivered to the submitter of proposal, to the public prosecutor or
deputy public prosecutor whose responsibility is examined and to the Prosecutorial Council. A
complaint against the decision of the Disciplinary Committee may be filed with the Prosecutorial
Council within eight days from the date of receipt of decision. The complaint may be filed by the
submitter of proposal and the public prosecutor or deputy public prosecutor whose responsibility is
examined or his/her defence counsel. When acting upon complaint, the Prosecutorial Council may
dismiss the complaint as late or inadmissible, dismiss the complaint as ill-founded, reverse
decision and remand the case to the Disciplinary Committee for reconsideration, and amend the
decision of the Disciplinary Committee. The members of the Disciplinary Committee may not
participate in the work of the Prosecutorial Council when the latter is deciding on the complaint.
The decision of the Prosecutorial Council establishing disciplinary responsibility of a public
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prosecutor or a deputy public prosecutor is final and administrative dispute proceedings may be
instituted against it. The proceedings for establishing disciplinary responsibility must be completed
within three months after the date when the proposal was submitted. If the proceedings are not
completed within the mentioned time limit, the proceedings will be deemed discontinued.

A public prosecutor will also be dismissed from office if he/she fails to achieve satisfactory results
in managing the prosecutorial functions, if he/she fails to initiate procedure for dismissal from office
or establishing disciplinary responsibility of a public prosecutor or a deputy public prosecutor
although he/she is so authorised and is aware of or may have been aware of reasons for dismissal
or if he/she was imposed a disciplinary measure twice during his/her term of office. The initiative
for dismissal from office is submitted to the Prosecutorial Council which, within 30 days from the
day of receipt of initiative, decides whether there are grounds to conduct the procedure for
establishing the proposal for dismissal from office or for passing the decision on dismissal from
office. The public prosecutor or deputy public prosecutor has the right to make oral or written
response to the initiative for his/her dismissal from office and may retain a defence counsel in the
proceedings conducted before the Prosecutorial Council. If the Prosecutorial Council finds that
there are grounds to conduct the proceedings, it will set up the Commission for examination of
conditions for dismissal from office. The Commission has a chairperson and two members
appointed by the Prosecutorial Council from among their own number. The Commission gathers
information and evidence relevant to determination whether or not the initiative is founded and
submits a report on its work to the Prosecutorial Council. The submitter of initiative attends the
session of the Prosecutorial Council. The public prosecutor or deputy public prosecutor whose
dismissal from office is sought has the right to be present at the session of the Prosecutorial
Council. When rendering decision on the initiative, the Prosecutorial Council may dismiss the
initiative as ill-founded, adopt proposal for dismissal of a public prosecutor from office or pass the
decision on dismissal of a deputy public prosecutor from office. The Prosecutorial Council submits
a substantiated proposal for the dismissal of the public prosecutor from office to the Parliament of
Montenegro within 60 days from the day of receipt of initiative. The decision on dismissal of a
deputy public prosecutor from office must be passed by the Prosecutorial Council within three
months from the date of submission of initiative. The public prosecutor or deputy public prosecutor
is dismissed from office on the day the decision on his/her dismissal is made. The decision of the
Prosecutorial Council on dismissal of deputy public prosecutor from office is final and
administrative dispute proceedings may be instituted against it. The public prosecutor or deputy
public prosecutor may be suspended from office if an order was issued that he/she be detained on
remand or is subject to investigation for a criminal offence that makes him/her unfit to exercise
his/her office. Decision on suspension is taken by the Prosecutorial Council.

Forming of independent and autonomous Judicial Council which is competent, inter alia, to elect
and dismiss judges from office, eliminated political influence on election of judges and their
dismissal from office, which is one of preconditions for their independence. Furthermore, the
principle of independence is also achieved through the manner of decision making of the Judicial
Council and implementation of transparent procedures in the exercise of its powers. In the
procedures for election and dismissal from office, a judge has the right to legal remedies as a
separate element guaranteeing his/her independence. Accurately prescribed reasons for dismissal
from office and termination of office and prescribed disciplinary procedures protect the
independence of a judge because a judge may not be dismissed from office beyond the reasons
laid down under the Constitution, while in disciplinary proceedings a judge has the right to
participate and to defence counsel. Additionally, in the procedures for election and dismissal from
office, a judge has the right to legal remedies as a separate element guaranteeing his/her
independence. Independence of the judges is also guaranteed by the permanence of office, and by
enjoying functional immunity and strengthening of their financial position.

The autonomy of public prosecution service is reflected in powers, composition and manner of
decision-making of the Prosecutorial Council, and in particular in the fact that deputy public
prosecutors are appointed by the Prosecutorial Council and that their office is permanent, with the
exception of deputy basic public prosecutors who are appointed for a term of three years when
appointed for the first time, and if they are subsequently re-appointed their office is permanent.
Public prosecutors are appointed by the Parliament on a proposal from the Prosecutorial Council.
In the procedure for appointment and dismissal from office, a public prosecutor has the right to
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legal remedies as a separate element guaranteeing his/her independence. Accurately prescribed
reasons for dismissal from office and termination of office and prescribed disciplinary proceedings
protect the autonomy because he/she may not be dismissed from office beyond the reasons laid
down by law, while in disciplinary proceedings he/she has the right to participate and to defence
counsel. Furthermore, public prosecutor has the right to legal remedies against the disciplinary
measures imposed or decision on termination of office or dismissal from office.

Furthermore, the financial position of judges and prosecutors, as a guarantee of their
independence and autonomy, has been strengthened by enacting a separate Law on Salaries and
Other Income of Judges and Prosecutors and Constitutional Court Judges and by adopting
Decision on Special Quotient for Calculation of Salaries of Judges, as well as by allocating
separate funds for the solving of housing needs of judges and prosecutors.

As regards the financial independence of justice the funds for the work of courts and public
prosecution service are provided from the separate sections of the Budget. Proposals for
necessary funds are independently submitted to the Government by the President of the Supreme
Court and the Supreme Public Prosecutor, who have the right to participate in the sitting of the
Parliament discussing the Budget.

The accountability of judges is strengthened by conducting disciplinary proceedings, and explicit
provision that exercising judicial office unprofessionally and unconscientiously will constitute
grounds for dismissal from office. In the practice of the Judicial Council so far, administrative
dispute proceedings before the Administrative Court of Montenegro have been instituted against
only one decision on the election of judge. This complaint has been dismissed as ill-founded by
final and enforceable decision.

3. How is the principle of the natural judge covered in Montenegro's legislation and how is it
implemented in practice?

The impartiality of courts is provided for by the Constitution of Montenegro which, in the part
relating to individual rights and freedoms, prescribes that everyone is entitled to a fair and public
trial within a reasonable time before an independent and impartial court established by law, and
that the court rules on the basis of the Constitution, laws and ratified and published international
treaties. The Constitution also enshrines the principles of publicity of trial, permanence of judicial
office, functional immunity, incompatibility of judicial and prosecutorial offices with the duties of
Members of Parliament and other public offices and discharge of other professional activities. The
Judicial Council, as an autonomous and independent body, whose members are mainly judges,
elects and dismisses judges and presidents of courts.

The principle of impartiality of courts enshrined in the Constitution and the above-mentioned
constitutional provisions has been elaborated in more detail under organisational laws.

The Law on Courts prescribes, under basic principles, that judicial office must not be performed
under anybody’s influence and that nobody will influence a judge in performance of judicial office;
everyone is entitled to an impartial trial within a reasonable time; everyone has the right to have
his/her legal matter heard by a randomly selected judge, regardless of the parties to the case and
the nature of the case. The Law on Courts elaborates the principle of random allocation of cases in
a way that a case is allocated to a judge according to daily order in which requests to initiate court
proceedings have been filed, in accordance with the Cyrillic alphabetical order of initial letters of
judges' surnames. The cases of removal from the allocated case have also been very strictly
defined, namely, only if it has been found that a judge has not been making progress in a case
without justified reason, if a judge has been disqualified or if a judge has been unable to attend to
his judicial duties for more than three months. The accountability of a president of court has been
prescribed if the cases are allocated contrary to law. The method of random allocation of cases
has been regulated in detail under the Court Rules and it is applied in practice by the courts while
the full implementation of the random allocation of cases in accordance with the above-mentioned
legislation will follow after the setting up of the judicial information system.

13



23 Judiciary and fundamental rights

The Law on Public Prosecution Office prescribes, under the principle of impartiality and objectivity,
that the office of public prosecutor is exercised in the public interest in order to ensure the
application of law, while ensuring the respect for and protection of human rights and freedoms and
that a public prosecutor must exercise his/her office in an impartial and objective manner; that
public prosecutors must abide by the Code of Ethics for Prosecutors which is adopted by the
Prosecutorial Council. Salaries of prosecutors are regulated by a separate law. The law regulates
that the cases are allocated in such manner as to ensure impartiality, independence and efficiency
in the performance of duties. Random allocation of cases in the work of public prosecutors is
implemented in a way that continuous duty hours and/or standby hours of basic public prosecutors
and high public prosecutors are organised to coordinate pre-trial criminal proceedings, to ensure
participation in procedural actions and other pre-trial criminal proceedings tasks, and for other
necessary actions. Weekly duty hours of public prosecutors are organised according to the list of
prosecutorial office holders on duty, and on this basis all criminal offences committed in the
particular period of time fall within the competence and are assigned to the prosecutor on duty.
This method of organisation of allocation of cases based on duty hours of public prosecutors
guarantees, inter alia, the principle of impartiality in the prosecutors' work.

The Law on Judicial Council prescribes that the Judicial Council ensures independence, autonomy,
accountability and professionalism of courts and judges in accordance with the Constitution and
law; that in performance of its duties, the most important of which include the election of judges,
termination of judicial office and accountability, and the control of the work of courts and judges,
the members of the Judicial Council act independently and impartially, as well as that the Judicial
Council protects courts and judges from political influence. This Law specifies criteria for the
election of judges which are elaborated in more detail under the Rules of Procedure of the Judicial
Council while the conditions for termination of and dismissal from judicial office are laid down in the
Constitution.

As regards a very important guarantee for impartiality of judicial and prosecutorial authorities, the
Criminal Procedure Code and the Civil Procedure Law prescribe reasons for the disqualification of
a judge or lay judge which mainly relate to the conflict of interest, or that the judge is not a victim of
the criminal offence, and a number of reasons including marriage, blood or other relationship
between the judge and the parties, previous participation of the sitting judge in the same case, and
the case when there are circumstances giving rise to doubt as to impartiality. Apart from detailed
reasons for disqualification, the procedural laws also regulate the procedure for disqualification.
Namely, as soon as a judge or lay judge learns of any reason for disqualification, he/she has a
duty to discontinue all activity on the case and to inform the president of the court thereof who will
allocate the case to another judge in a duly prescribed manner, while if a judge subject to
disqualification is the president of the court, he/she will be substituted in the case in question by
the most senior judge of that court according to the length of service, and if this is not possible, the
decision will be made by the president of immediate superior court. Procedural laws also list who
may request disqualification and at what stage of proceedings, they lay down that the president of
court decides on the motion for disqualification and prescribe the procedure for making decision on
disqualification. The ruling dismissing disqualification is subject to appeal. Duties of a judge or lay
judge in case when the motion for disqualification has been submitted are also provided for by
procedural laws while the disqualification of a public prosecutor and other participants in the
proceedings has been regulated separately. The participation in pronouncement of judgment of a
judge who has been disqualified or who ought to have been disqualified by final and enforceable
decision amounts to a major procedural irregularity. The provisions on disqualification prescribed
by the Civil Procedure Law apply to administrative dispute proceedings pursuant to the Law on
Administrative Dispute.

Provisions on disqualification of judges and public prosecutors are strictly applied in practice.

The Law on Salaries and Other Income of Judges and Prosecutors and Constitutional Court
Judges which has been applied since 2007 has considerably improved the financial position of
judges and prosecutors.

The Law on Prevention of Conflict of Interest of 2008 eliminates the conflict of interest as regards
judges and public prosecutors as public officials. This Law prescribes restrictions on performance
of public offices, imposes obligation on public officials to submit reports on income and property
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and other measures for preventing the conflict of public and private interest. The law prescribes
that a public official may perform scientific, teaching, cultural, artistic and sports activities and that
he/she may earn income from copyrights, patent rights and related intellectual property rights and
industrial property rights; that a public official has a duty to report this income to the Commission
for Prevention of Conflict of Interest which is established by the Parliament of Montenegro; that a
judge or public prosecutor may not be a president or a member of a managing or supervisory body,
chief executive officer, member of the management of a public enterprise, public institution or
another legal entity and that he/she may not enter into contract on delivery of services to a public
enterprise; if a public official in a public authority in which he/she exercises public office
participates in discussion and decision-making in a matter in which he/she or a person related to
him/her has a private interest, he/she is obliged to inform other participants in discussion and
decision-making of his/her private interest by giving a statement thereof prior to his/her
participation in the discussion and prior to the commencement of decision-making at latest; public
official may not represent legal or natural person for one year following the termination of his/her
public office, and he/she may not represent legal or natural person before a public authority in
which he/she participated in decision-making as a public official; public official may not accept
money, securities or precious metal, regardless of their value, or accept gifts, with the exception of
protocol gifts and appropriate gifts of small value, up to EUR 50; public official who has been
offered a gift he/she may not accept is obliged to decline the offer and/or to inform the donor that
he/she may not accept the gift; gifts received and their value are recorded in the register of gifts
which is maintained by the public authority in which the public official exercises his/her office.

The Law on Prevention of Conflict of Interest also prescribes that a public official must submit to
the Montenegrin Commission for Prevention of Conflict of Interest a report on his/her property and
income and on property and income of his/her spouse and children if they live in the same
household, as at the date of election or appointment, within 15 days from the date of taking up
office. In the course of exercise of public office, judges and prosecutors submit report: once a year
by the end of February of the current year for the preceding year, and in case of change of data
stated in the report relating to increase in assets by more than EUR 5 000 within 15 days from the
date of change.

The conflict of interest exists when a public official gives private interest precedence over public
interest in order to obtain material gain or privileges for himself/herself or persons related to
him/her, while the existence of conflict of interest is established and measures to prevent conflict of
interest are undertaken by the Montenegrin Commission for Prevention of Conflict of Interest as an
independent body. Information on income and property of judges and prosecutors are available to
the public.

Pursuant to the Law on Prevention of Conflict of Interest the infringement of that Law found by
final, or final and enforceable, decision, is deemed to constitute exercising public office
unconscientiously of which the Commission will inform the Judicial Council for possible initiation of
procedure for dismissal from office.

In July 2008 the Conference of Judges adopted the Code of Ethics for Judges, while in 2006 the
Prosecutorial Council adopted the Code of Ethics for Public Prosecutors and Deputy Public
Prosecutors, which will certainly help to resolve the issues of professional ethics and autonomy in
decision-making and inform the public of standards that may be expected from judges and
prosecutors and contribute to providing guarantees to the public that decisions are made in an
independent and impartial manner.

4. Human resources policy:
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a) Describe the methods and criteria for the selection, appointment and promotion of
candidates for judicial office. How are judges and prosecutors recruited (are there
competitive and public exams; systematic interviewing of all candidates; comparison of
CVs; etc.)?

A person who is a national of Montenegro, is medically fit and has capacity to exercise rights, has
a university degree in the field of law when the normal duration of studies is four years and has
passed bar examination may be elected as a judge. In addition to the above-mentioned general
requirements, a person may be elected as a judge if he/she possesses work experience of the
following duration in the field of law (five years for the basic court, six years for the commercial
court, eight years for the high court, ten years for the Appellate Court and the Administrative Court
and fifteen years for the Supreme Court) and who possesses professional impartiality, high moral
gualities and demonstrated professional competences. The criteria for the election of the judges
are professional knowledge, work experience and work results; published research papers and
other professional activities; professional training; ability to perform the office for which he/she
applies impatrtially, conscientiously, diligently, determinedly and responsibly; communication skills;
relationship with colleagues, conduct outside of work, professionalism, impartiality and reputation.

More detailed criteria for the election of a judge who is elected for the first time are as follows:
Professional knowledge:

- academic results, showed through the length of university studies and average grade,
- written test results,

- information and communication technology skills,

- foreign language skills,

- grade awarded in the final examination of initial training organised by the Judicial
Training Centre,

- career advancement.

Work experience:

- length of years of service and position held (court, prosecution service, legal profession,
administration, business sector).

Work results:

- career advancement,

- opinion delivered by the bodies where the candidate worked.
Published research papers and other activities:

- papers submitted at seminars held in the country and abroad,

- participation in commissions drafting laws and secondary legislation,

- lectures in the Judicial Training Centre and those organised by the Human Resources
Administration,

- mediation.

Professional training:

- master’s degree and doctoral degree,

- completed training organised by the Judicial Training Centre and by international
organisations,

- attending seminars and other forms of training.

Additionally to the above-mentioned criteria, when a judge is elected to a higher judicial office,
special account will be taken of efficiency, responsibility and quality of performance of judicial
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duty, if the candidate exercised judicial office. More detailed criteria taken into consideration in
case of advancement of judges:

Work experience:

- length of years of service.
Work results:

- number of cases resolved (total number during one year and percentage) in the last
three years before applying for vacancy announced,

- method of resolution of cases (number of cases resolved in civil judicial proceedings, or
criminal proceedings, by settlement, mediation or otherwise),

- quality of work shown by the number of upheld, amended and reversed decisions in the
last three years,

- taking cases according to the date of arrival at court,

- complying with legal time limits for procedural actions,

- complying with legal time limits for drafting judicial decisions,
- complying with working hours,

- the number of requests to accelerate the proceedings which have been found justified in
accordance with the Law on Protection of Right to Trial within a Reasonable Time by the
president of the court,

- number of cases he/she has been removed from pursuant to the Law on Protection of
Right to Trial within a Reasonable Time,

- disciplinary measures imposed.
Published research papers and other professional activities:

- participation in commissions drafting laws and secondary legislation,
- mediation,

- lectures organised by the Judicial Training Centre,

- university work within clinics,

- papers submitted at seminars held in the country and abroad.

Professional training:

- completed training organised by the Judicial Training Centre and by international
organisations,

- attending seminars and other forms of training.

The Judicial Council will request the opinion on professional and work qualities of all candidates
from the institutions in which the candidates worked or work, from the session of judges of the
court to which the candidate is elected and the session of judges of immediate superior court. The
Judicial Council forms the Selection Commission. The Selection Commission conducts interview
with the applicants who meet legal requirements. An applicant does not need to be interviewed if
he/she was given negative assessment for a position in the court of the same or higher instance in
the last twelve months or was given negative assessment several times when interviewed for a
position in the court of the same or higher instance regardless of when he/she was last
interviewed. During the interview with the candidate, the Selection Commission checks whether the
candidate meets the above-mentioned election criteria. After interviewing candidates, the Selection
Commission assesses each candidate and fills in a standard candidate assessment form. The
grade for each criterion is on a scale one to five. Each member will insert his/her final assessment
and the reasons for such assessment at the end of the form. The Commission adopts overall
assessment by a majority vote. If the Commission cannot agree on the overall assessment, the
overall assessment will be determined by calculating average grade i.e. by adding final grades of
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each member of the Commission and than dividing the sum obtained in this way by three. The
Judicial Council may conduct written testing of the candidates prior to the interview. The Selection
Commission will conduct written test when the Judicial Council so decides. The test for the written
testing of candidates is made by the Commission in a way that the following may be assessed
based on test results: knowledge of procedural and substantive legislation, knowledge of case law
of Montenegrin courts, knowledge and application of international agreements and case law of the
European Court of Human Rights, the level of analytical ability to resolve complex legal and factual
issues. The Selection Commission assesses the test results on a scale one to five. The
assessment is adopted by a majority vote of the Selection Commission members. Based on the
interview, the assessment of the candidates and documentation received, the Commission draws
up a list of candidates who achieved satisfactory results. The list of candidates contains the
assessment of each candidate who was interviewed, and/or who was tested, as well as a short
summary of assessment results. The list of candidates is submitted to the Judicial Council which
decides on election in closed session. The decision on election must contain a written statement of
reasons.

Public prosecutors are appointed by the Parliament on a proposal from the Prosecutorial Council,
while deputy public prosecutors are appointed by the Prosecutorial Council. A person may be
appointed as public prosecutor or deputy public prosecutor if he/she:

- is a national of Montenegro;
- is medically fit and possesses capacity to exercise rights;

- has a university degree in the field of law when the normal duration of studies is four
years and has passed bar examination. A person may be appointed as public prosecutor
or deputy public prosecutor if he/she, in addition to the general requirements, possesses
work experience of the following duration in the field of law:

¢ for the Supreme Public Prosecutor and his/her deputy — 15 years;
¢ for a high public prosecutor and his/her deputy — 10 years;
e for a basic public prosecutor — six years, and for his/her deputy — three years.

The criteria for the appointment of public prosecutors and deputy public prosecutors are as
follows:

- professional knowledge, work experience and work results;
- published research papers and other professional activities;
- professional training;

- ability to perform the office for which he/she applies impartially, conscientiously,
diligently, determinedly and responsibly;

- communication skills;
- relationship with colleagues, conduct outside of work, professionalism and reputation.
For the appointment of the public prosecutor, special account is taken of organisational skills.

Public prosecutors and deputy public prosecutors are appointed based on public announcement.
The Prosecutorial Council announces vacancies for the positions of public prosecutors and deputy
public prosecutors. Vacancy announcements are published in the Official Gazette of Montenegro
and in a daily newspaper issued in Montenegro. The Prosecutorial Council conducts interviews
with the applicants who meet legal requirements. The Prosecutorial Council timely notifies the
candidate of the date, time and place of interview. During the interview, it will be examined whether
the candidate fulfils the criteria for appointment. An applicant does not need to be interviewed if an
interview which served as a basis for his/her assessment was conducted with him/her in the last
twelve months and if he/she was given negative assessment several times when interviewed for a
position of a public prosecutor or deputy public prosecutor, regardless of when he/she was last
interviewed.
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When interviewing a candidate for a position of a public prosecutor, special focus will be placed on
issues concerning the manner of organising work, managing public prosecutor’s office,
prosecutorial administration affairs and ideas how to improve proper and timely work.

More detailed criteria for a deputy public prosecutor who is appointed for the first time are as
follows:

Professional knowledge, which includes:

- expertise in the performance of tasks, which is assessed based on autonomy, creativity
and quality of tasks performed,

- written test results,

- information technology skills,

- foreign language skills,

- grade awarded in the final examination of initial training;
Work experience, which includes:

- length of years of service and type of jobs the candidate performed previously (court,
prosecution service, legal profession, administration, business sector);

Work results, which include:
- expertise, workload and timeliness in performance of tasks,

- assessment of or opinion on previous work of the candidate delivered by the body or
another entity where the candidate worked,

- career advancement;

Published research papers and other professional activities, including:

- published papers,
- papers submitted at seminars and other professional gatherings,

- participation in the work of commissions drafting laws, secondary legislation, comments
on legislation, expert studies, information papers etc.

- participation in the training as a lecturer;
Professional training, which includes:

- master’s degree and doctoral degree,
- completed specialist training and
- attending seminars and other forms of training.

When appointing deputy public prosecutor who is re-appointed or who is appointed to a higher
prosecutor’s office, additionally to the above-mentioned criteria special account will be taken of:

Work results, which include:

- number of completed cases (total humber during one year and percentage) and in
particular complex cases in the last three years before applying for the position,

- method of resolution of cases (number of cases resolved in ordinary or summary
proceedings and in particular by use of alternative dispute resolution methods),

- quality of work shown by the number of accepted indictments, accepted appeals and
accepted extraordinary legal remedies,

- taking up cases according to the order of receipt,

- complying with legal time limits for procedural actions and for bringing charges and filing
other acts,
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- number of proposed and undertaken financial investigations and motions for temporary
seizure of items, property and material gain,

- complying with working hours,
- disciplinary measures imposed,;

The ability to_exercise office impatrtially, which includes: performing the office for which the
candidate applies conscientiously, diligently, determinedly and responsibly.

Communication skills and professionalism, which include:

- relationship with colleagues,

- ability to work as part of a team,

- written and oral presentation skills,

- cooperation achieved with associates,

- willingness to transfer own knowledge and experience to associates and
- conduct in accordance with the code of ethics for public prosecutors.

Additionally to the above-mentioned criteria, depending on whether the candidate exercised the
prosecutorial office previously or not, when proposing the appointment of public prosecutor the
following will be taken into account: organisational skills of the candidate (organising work
economically and effectively with the aim of faster discharge of duties), coordination of work
activities with priority activities of public prosecutor’s office, view of the functioning of public
prosecutor's office, applying new techniques in operations and willingness to improve work,
achieve efficiency and punctuality of public prosecutor’s office.

When proposing re-appointment of a public prosecutor, the results achieved in the previous term of
office will be also assessed, shown by overall punctuality of public prosecutor’s office and achieved
guality of work, complying with the deadlines, relationship and cooperation with other bodies in the
field of suppressing crime and consistent application of the Law on Public Prosecution Office, the
Criminal Code and the Criminal Procedure Code.

Based on the interview and documentation received, the Prosecutorial Council assesses each
candidate taking into account the criteria for appointment. The Prosecutorial Council decides on
the assessment of candidates by a majority vote of a total number of members. Immediately after
the interview, the Prosecutorial Council fills in a standard candidate assessment form which
contains the assessment of each candidate and reasons for such assessment.

The Prosecutorial Council may conduct written testing of candidates prior to the interview. In that
case, based on test results, the Prosecutorial Council makes a ranking list of applicants which may
be modified based on success the candidates achieve during interview. Based on the interview,
the assessment of candidates and documentation received, the Prosecutorial Council draws up a
list of candidates who achieved satisfactory results. The list of candidates contains the assessment
of each candidate who was interviewed, and/or who was tested, as well as a short summary of
assessment results. The Prosecutorial Council adopts the proposal for appointment of a public
prosecutor in closed session. The Prosecutorial Council submits to the Parliament a reasoned
proposal for appointment of public prosecutor which contains the list of candidates who achieved
satisfactory results. The Prosecutorial Council passes the decision on appointment of a deputy
public prosecutor in closed session based on the list of candidates. The Prosecutorial Council
decides by a majority vote of all members when adopting proposal for appointment of a public
prosecutor and when passing decision on appointment of a deputy public prosecutor. The decision
on appointment of a deputy public prosecutor must contain a written statement of reasons.
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b) Is the performance of holders of judicial office assessed? If yes, describe the body in
charge as well as the relevant methods and criteria. What type of career system is
established in Montenegro (based on merit, seniority, mixed)?

The performance of judges is assessed through reports on individual work of judges regarding the
guantity and quality of work. The reports contain information on the number of received and
resolved cases in a year and the number of upheld, amended and reversed decisions. The work
reports of courts are submitted to the immediate superior court, the Supreme Court, the Judicial
Council and the Ministry of Justice. Furthermore, in accordance with the Law on Courts, the courts
higher in the hierarchy may have direct insight into the work of lower courts and judges for the
monitoring and studying of case law and organisational and professional control over the work of
courts. Pursuant to the Law on Judicial Council, the Judicial Council performs control over the work
of courts and judges. This is a control performed by the commission formed by the Judicial
Council. If that commission finds deficiencies in the work of a judge, disciplinary proceedings are
initiated against such judge.

The performance of public prosecutors is assessed through supervision over the work of public
prosecutor's office which is carried out by way of annual work reports, special work reports, direct
insight into the work of public prosecutor's office or in another appropriate way. The Supreme
Public Prosecutor supervises the work of high public prosecutors and basic public prosecutors.
High public prosecutor supervises the work of basic public prosecutor. Direct insight into the work
of a public prosecutor is carried out, as a rule, once a year by immediate superior public
prosecutor.

Criteria for advancement — election to a court superior to the court in which judge works — are the
same as for the judge who is elected for the first time. The criteria are professional knowledge,
work experience and work results; published research papers and other professional activities;
professional training; ability to perform the office for which he/she applies impartially,
conscientiously, diligently, determinedly and responsibly; communication skills; relationship with
colleagues, conduct outside of work, professionalism, impartiality and reputation. When a judge is
elected to a higher judicial office, in addition to the above-mentioned criteria, special account is
taken of efficiency, responsibility and quality of performance of judicial office, if the candidate
exercised judicial office.

Work experience is assessed through the length of years of serving as a judge.

Work results are assessed through the number of resolved cases in the last three years before
applying for the vacancy announced; through method of resolution of cases (number of cases
resolved in civil judicial proceedings, or criminal proceedings, by settlement, mediation or
otherwise); through the quality of work shown by the number of upheld, amended and reversed
decisions in the last three years, through taking up cases according to the date of arrival at court;
through complying with legal time limits for procedural actions and for drafting of judicial decisions;
through complying with working hours; through the number of requests for review which have been
found justified by the president of court in accordance with Article 18 of the Law on Protection of
Right to Trial within a Reasonable Time; through the number of cases he/she has been removed
from pursuant to Article 19 of the Law on Protection of Right to Trial within a Reasonable Time,
and through the number and type of disciplinary measures imposed.

Published research papers and other professional activities are assessed through participation in
commissions drafting laws and secondary legislation; work on mediation; lectures organised by the
Judicial Training Centre; university work within clinics; through papers submitted at seminars held
in the country and abroad.

Professional training is assessed through completed training organised by the Judicial Training
Centre and by international organisations, and through attendance at seminars and other forms of
training.
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When appointing deputy public prosecutor who is re-appointed due to expiry of his/her term of
office or who is appointed to a higher prosecutor’s office (advancement), special account will also
be taken of:

Work results, which include:

- number of resolved cases (total number during one year and percentage), and in particular
of complex cases, in the last three years before applying for the position,

- method of resolution of cases (number of cases resolved in ordinary or summary
proceedings and in particular by use of alternative dispute resolution methods),

- guality of work shown by the number of accepted indictments, accepted appeals and
accepted extraordinary legal remedies,

- taking up cases according to the date of receipt,

- complying with legal time limits for procedural actions and for bringing charges and filing
other acts,

- number of proposed and undertaken financial investigations and motions for temporary
seizure of items, property and material gain,

- complying with working hours,

- disciplinary measures imposed.

The ability to perform duties impartially, which includes: performing the office for which the
candidate applies conscientiously, diligently, determinedly and responsibly.

Communication skills and professionalism, which include:
- relationship with colleagues,
- ability to work as part of a team,
- written and oral presentation skills,
- cooperation achieved with associates,
- willingness to transfer own knowledge and experience to associates and
- conduct in accordance with the code of ethics for public prosecutors.

When proposing the appointment of a public prosecutor, depending on whether the candidate
exercised prosecutorial office previously or not, the following will be taken into account:
organisational skills of the candidate (organising work economically and effectively with the aim of
faster discharge of duties), coordination of work activities with priority activities of public
prosecutor’s office, view of the functioning of public prosecutor’s office, applying new techniques in
operations and willingness to improve work, achieve efficiency and punctuality of public
prosecutor’s office.

When proposing re-appointment of a public prosecutor, additionally to the above-mentioned
criteria, the performance in the previous term of office will be also assessed, shown by overall
activity of public prosecutor’s office and achieved quality of work, relationship and cooperation with
other bodies in the field of suppressing crime and consistent application of the Law on Public
Prosecution Office, the Criminal Code and the Criminal Procedure Code.

c) Is the guaranteed tenure of office set out in legislation? Is there a mandatory legal
retirement age?

The Constitution of Montenegro guarantees permanence of judicial office and prescribes
conditions for the termination of judicial office of a judge. In accordance with Article 121 of the
Constitution, judicial office is permanent except in cases when it is laid down that the judicial office
of a judge terminates and when a judge is dismissed from duty to perform judicial office.
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The office of a judge terminates on his/her own request, when he/she reaches legal retirement age
and if the judge has been sentenced to an unsuspended imprisonment.

The Law on Judicial Council (Official Gazette of Montenegro 13/2008) provides that the Judicial
Council will be immediately notified of existence of reasons for termination of office: by the
president of court in case of judge and by the president of immediate superior court in case of court
president. The decision on termination of judicial office is passed by the Judicial Council no later
than 30 days from the date of receipt of notification. Judicial office terminates on the date of
adoption by the Judicial Council of decision on termination of office. The decision on termination of
judicial office is delivered by the Judicial Council to the judge whose office terminated and to the
court in which the judge exercised judicial office.

The office of public prosecutors is not permanent and they are appointed for a term of five years,
while the office of deputy public prosecutors is permanent, apart from deputy basic public
prosecutors who are appointed for a term of three years when appointed for the first time.

Termination of office of public prosecutors and deputy public prosecutors is prescribed by the Law
on Public Prosecution Office (Official Gazette of Montenegro 40/2008):

The office of a public prosecutor or a deputy public prosecutor terminates:
- on the expiry of the term of office;
- on resignation;
- on reaching legal retirement age;
- on termination of nationality;
- if he/she becomes a member of a political party body;

- if he/she exercises office of a Member of the Parliament and other public office or a
professional activity incompatible with prosecutorial office;

- if he/she was sentenced to unsuspended imprisonment.

The Law on Pension and Disability Insurance (Official Gazette of Montenegro 79/2008) regulates
issues concerning the meeting of requirements for old age retirement, which applies also to judges
and public prosecutors.

d) If thereis a probationary period for judges:

The Constitution of Montenegro guarantees permanence of judicial office, which means that once
judges are elected to judicial office, they will exercise that office until they are dismissed from office
in accordance with the Constitution and the law.

The requirements for the election of judges are prescribed by the Law on Courts (Official Gazette
of the Republic of Montenegro 5/02, 49/04 and 22/08), while the length of professional experience
in the field of law depends on the type and instance of the court to which a judge is to be elected.
Apart from the above-mentioned and additionally to fulfilment of general requirements, other
special requirements have been prescribed, namely, to possess professional impartiality, high
moral qualities and demonstrated professional competences.

When a judge is elected to a higher judicial office, additionally to the above-mentioned criteria,
special account is taken of the efficiency, responsibility and quality of performance of judicial
duties, if the candidate exercised judicial office.

Probationary period for judges has not been provided for by legislation.
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How long is it?

Is there a difference in the tasks of probationary period and life-appointed judges?

Do judges on a probationary period get specific training?

Are there objective and pre-determined procedures to evaluate the probationary period?

- Is there an independent authority or judicial Council responsible for the evaluation of
probation?

- Are the decisions on probation subject to judicial or administrative scrutiny?

e) Is there a higher council of the judiciary? Is it competent also for prosecutors or is there
a Prosecutorial Council? If so, describe their composition, role, premises and budget. How
are members appointed? How long is their mandate? Can the mandate be renewed and who
can renew it? What are their qualifications? Are the judicial council and prosecutorial
council deciding on their respective procedural rules? How is accountability ensured? How
is potential conflict of interest scrutinised and taken into account? Do ex-officio member of
these councils have the right to vote? Are elected politicians part of the judicial council
and/or the prosecutorial council and what are their roles and functions? Is the Minister of
Justice a member of such Council/s? Has he/she the right to vote and if yes, in what cases?

The Constitution lays down that the Judicial Council is an autonomous and independent body that
ensures independence and autonomy of courts and judges, while the Prosecutorial Council
ensures autonomy of public prosecution office and of public prosecutors, and that the Prosecutorial
Council is elected and dismissed by the Parliament, while the election, term of office, powers,
organisation and the manner of work of the Prosecutorial Council are regulated by law.

The Judicial Council has a president and nine members. The President of the Judicial Council is
the President of the Supreme Court, and members include four members from among judges, two
from among Members of the Parliament, two from among eminent lawyers and the Minister of
Justice. The President of Montenegro proclaims the composition of the Judicial Council.

Pursuant to the Constitution, the Judicial Council has the power to:
- elect and dismiss from office judges, presidents of courts and lay judges;
- confirm termination of judicial office;
- determine number of judges and lay judges in a court;

- deliberate on the work report of a court, applications and complaints regarding the work
of court and take positions thereon;

- decide on immunity of a judge;
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- propose to the Government the amount of funds for the work of courts;
Pursuant to the Law on Judicial Council, the Judicial Council has the power to:

- control the work of courts and judges;

- decide on disciplinary responsibility of judges;

- deliver opinions on draft laws and secondary legislation in the field of justice and initiate
adoption of relevant laws and other regulations in this field;

- ensure application, sustainability and uniformity of the Judicial Information System in the
part relating to courts;

- take care of training of judges and prosecutors in cooperation with the Prosecutorial
Council;

- maintain records containing information about judges;

- deliberate on complaints of judges and take positions regarding threats to their
independence and autonomy;

- propose framework criteria regarding necessary number of judges and other court
officers and administrative staff;

- adopt methodology for development of work reports of courts and annual allocation of
tasks;

- adopt the proposal for the code of ethics which is passed by the Conference of Judges;
- perform also other duties laid down by law.

The Judicial Council has separate premises which are adequately equipped for the performance
of its functions and tasks. Funds for the work of the Judicial Council are provided from the
separate section of the Budget proposed by the Judicial Council to the Government, while the
President of the Judicial Council has the right to participate in the sitting of the Parliament when
discussing the Budget.

The Judicial Council adopts the Rules of Procedure of the Judicial Council which regulate issues
relevant to organisation of work of the Judicial Council and these Rules are published in the Official
Gazette of Montenegro.

The members of the Judicial Council from among the judges are elected and dismissed from office
by the Conference of Judges, by secret ballot. The Conference of Judges is composed of all
judges and presidents of courts. The members of the Judicial Council from among the judges are:
two members from among the judges of the Supreme Court, the Appellate Court of Montenegro,
the Administrative Court of Montenegro and high courts and two members from among the judges
of all courts. The proposal for the candidates to be elected as members of the Judicial Council from
among the judges of the Supreme Court, the Appellate Court of Montenegro, the Administrative
Court of Montenegro and high courts is adopted at separate sessions of judges of the Supreme
Court, the Appellate Court of Montenegro and the Administrative Court of Montenegro, at which
one candidate from each of these courts is proposed, and at the joint session of high courts, at
which one candidate from these courts is proposed. The list containing four candidates is made by
the President of the Supreme Court and submitted to the Conference of Judges. To adopt proposal
for the election of members of the Judicial Council from all courts, the President of the Supreme
Court will request each judge and president of court to submit initial proposal, in such manner as to
ensure confidentiality of initial proposal. Initial proposal should propose two candidates. On the
basis of initial proposals, the President of the Supreme Court will draw up a list of eight candidates
who have obtained the greatest number of initial proposals and submit it to the Conference of
Judges. This list of candidates may not include a candidate who is included in the list of candidates
for members of the Judicial Council from among the judges of the Supreme Court, the Appellate
Court of Montenegro, the Administrative Court of Montenegro and high courts regardless of the
number of initial proposals.

Members of the Judicial Council from among judges are elected from the lists of candidates. The
voting for the candidates proposed in the lists is held separately, by voting first for the list of
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candidates from among judges of the Supreme Court, the Appellate Court of Montenegro, the
Administrative Court of Montenegro and high courts. If no candidate from the list obtains a required
majority of votes, voting will be repeated among three candidates who obtained the greatest
number of votes. Two candidates from each of the lists who obtained the greatest number of votes
at the Conference of Judges will be elected as members of the Judicial Council.

Judicial Council members from among the Members of the Parliament are elected and dismissed
from office by the Parliament; one of them will be from parliamentary majority and the other from
parliamentary opposition. Members of the Judicial Council from among eminent lawyers are
elected and dismissed by the President of Montenegro, and the Minister of Justice is an ex officio
member.

The mandate of the Judicial Council is four years. The members of the Judicial Council from
among judges may be re-elected as members of the Judicial Council upon expiry of four years
from the termination of previous mandate in the Judicial Council. A mandate of a member of the
Judicial Council terminates before expiry of the term for which he/she was elected if:

1) his/her office that made him/her eligible for the election to the Judicial Council has
terminated;

2) he/she was elected as a judge of court of higher instance or president of court, if he/she
is a member of the Judicial Council from among judges;

3) he/she was elected to judicial office (as a judge or president of court), if he/she is a
member of the Judicial Council who is not from among judges;

4) he/she resigns;
5) he/she was sentenced to unsuspended imprisonment.

The Judicial Council confirms the termination of term of office of a member of the Judicial Council
and notifies thereof the body that elected him/her.

Basic provisions of the Law on Judicial Council prescribe that the members of the Judicial Council
must be persons of high moral and professional qualities and that they must act independently and
impartially in the performance of their duties. A member of the Judicial Council is dismissed from
office if he/she performs his/her duty unconscientiously and unprofessionally and if he/she was
convicted of an offence making him/her unfit to perform duty in the Judicial Council. The proposal
for dismissal of a member of the Judicial Council is submitted by the Judicial Council to the body
that elected him/her.

A member of the Judicial Council will be suspended from duty if an order was issued that he/she
be detained on remand, during detention on remand, and suspended from the performance of
duties or tasks that made him/her eligible for the election to the Judicial Council.

The President of the Judicial Council or a member of the Judicial Council will be disqualified
from consideration of issues and determination of the same relating to:

- himself/herself;

- his/her direct blood relatives;

- his/her relatives up to the fourth degree of collateral line;

- his/her in-laws up to the second degree;

- his/her spouse or common-law partner or adopted children;

- or if there are other circumstances giving rise to doubt as to the impartiality of the
President of the Judicial Council or a member of the Judicial Council.

As soon as he/she learns of reasons for disqualification, the President of the Judicial Council or a
member of the Judicial Council is obliged to notify the Judicial Council thereof in writing or orally at
the session of the Judicial Council. Oral statement will be put on record in the minutes of meeting.
The motion for disqualification of the President or a member of the Judicial Council may also be
filed by the person whose rights and obligations are decided. The mation is filed in writing. Prior to
determination on the motion filed, the response of the person whose disqualification is requested
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will be obtained. The President or a member of the Judicial Council whose disqualification is
discussed may participate in discussion on disqualification, however he/she may not vote on
decision on own disqualification. The decision on disqualification of a member of the Judicial
Council is passed by the President of the Judicial Council, and the decision on disqualification of
the President of the Judicial Council is passed by a majority vote of the Judicial Council. Member
who has been disqualified may not participate in any proceedings or discussion relating to the
matter which was the reason for his/her disqualification.

Members of the Judicial Council employed with state bodies have the right to leave of absence for
the performance of duties in the Judicial Council. The members of the Judicial Council who receive
salaries from the budget are entitled to salary and other benefits arising from employment with the
body in which they are employed for the period of leave of absence for the performance of duties in
the Judicial Council. The members of the Judicial Council from among judges may, on the basis of
decision of the Judicial Council, work for up to 70% of their working hours in a year in the Judicial
Council on account of which the workload of their judicial duties will be appropriately reduced. The
decision of the Judicial Council will specify duties the members perform in the Judicial Council. The
members of the Judicial Council are entitled to remuneration for their work in the Judicial Council in
the amount determined by the Judicial Council.

Apart from the above-mentioned rights, members of the Judicial Council have the following
rights and duties:

- to attend regularly the sessions of the Judicial Council, except in case of justified
absence, of which they will be obliged to notify in advance, to the extent possible, the
President of the Judicial Council or the director of the Secretariat;

- to participate in discussion on each issue on the agenda and to vote, at their own
discretion, on each proposal decided at the session of the Judicial Council;

- to perform all duties and tasks determined by the Judicial Council, and in particular to
participate in interviews, disciplinary cases, meetings of special commissions and expert
teams, meetings of working groups etc;

- to provide necessary information to administrative and financial unit of the Secretariat
regarding the calculation of benefits they are entitled to;

- to keep confidential information the Judicial Council designated as classified.

All members of the Judicial Council have the right and duty to decide and vote on each proposal
which is decided at the session of the Judicial Council. Voting is public. During voting, only the
President and members of the Judicial Council may be present in the room where the Judicial
Council works. Decision is deemed adopted if a majority of all members of the Judicial Council
voted in favour of the decision. Two members of the Judicial Council are from among the Members
of the Parliament, one from parliamentary majority and the other from parliamentary opposition,
and they are full members who have the right to vote on all issues falling within the competence of
the Judicial Council. The Minister of Justice is an ex officio member of the Judicial Council and
he/she has the right to vote on all issues except in the proceedings for establishing disciplinary
responsibility of judges.

The Prosecutorial Council has a president and ten members. The Supreme Public Prosecutor is a
president of the Prosecutorial Council by virtue of his/her office. The members of the Prosecutorial
Council include six members from among public prosecutors and deputy public prosecutors, one
from among the professors of the Faculty of Law in Podgorica, two from among eminent lawyers in
Montenegro, one of whom has experience in the field of protection of human rights and freedoms,
on a proposal from the President of Montenegro, following a prior opinion from the Protector of
Human Rights and Freedoms and one representative of the Ministry of Justice.

The Prosecutorial Council:

- adopts the proposal for appointment and dismissal from office of public prosecutors,
appoints, dismisses from office and confirms termination of office of deputy public
prosecutors;
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- determines the number of deputy public prosecutors;

- conducts the proceedings for establishing disciplinary responsibility of public prosecutors
and deputy public prosecutors;

- is responsible for the training of prosecutorial office holders in cooperation with the
Judicial Council;

- adopts the proposal for the section of the budget intended for the financing of the work of
the Public Prosecution Office and the Prosecutorial Council;

- delivers opinions of draft laws and secondary legislation in the field of justice and initiates
enactment of relevant laws and other regulations in this field;

- ensures implementation, sustainability and uniformity of the Judicial Information System
in the part related to the prosecution service;

- maintains records containing information about public prosecutors and deputy public
prosecutors;

- proposes framework criteria regarding the necessary number of public prosecutors and
deputy public prosecutors and of other officers and administrative staff in public
prosecutors’ offices;

- adopts methodology for development of work reports of the Public Prosecution Office
and annual allocation of tasks;

- adopts the Code of Ethics for Prosecutors;
- adopts its Rules of Procedure;
- performs other duties laid down by law.

The Prosecutorial Council has separate premises where its sessions are held and records
containing information about public prosecutors and deputy public prosecutors, minutes and other
documents related to the work of the Prosecutorial Council are maintained.

Funds for the work of the Public Prosecution Office and of the Prosecutorial Council are provided
from a separate section of the Budget of Montenegro, within which the funds for the work of the
Prosecutorial Council are stated separately. The Prosecutorial Council adopts the proposal for the
section of the budget for the financing of the State Prosecution Office which amounted to
EUR 4 982 150.53 in 2009, as well as the funds of the Prosecutorial Council which amounted to
EUR 75 435.27 in the same year.

The Parliament elects the members of the Prosecutorial Council from among the public
prosecutors and deputy public prosecutors on a proposal from the enlarged session of the
Supreme Public Prosecutor’s Office; from among the professors of the Faculty of Law in Podgorica
on a proposal from the Faculty of Law in Podgorica; from among eminent lawyers in Montenegro
on a proposal from the President of Montenegro; and the representative of the Ministry of Justice
on a proposal from the Minister of Justice.

The proposal for candidates for membership in the Prosecutorial Council from among public
prosecutors and deputy public prosecutors is adopted by the enlarged session of the Supreme
Public Prosecutor's Office by secret ballot. The enlarged session of the Supreme Public
Prosecutor’s Office, in addition to the Supreme Public Prosecutor and his/her deputies, also
comprises high public prosecutors. Prior to the adoption of proposal for membership in the
Prosecutorial Council from among public prosecutors and deputy public prosecutors, the enlarged
session of the Supreme Public Prosecutor’s Office will request initial proposals from each public
prosecutor and deputy public prosecutor in Montenegro in such manner as to ensure confidentiality
of initiative.

The proposal for election of members of the Prosecutorial Council from among public prosecutors
and deputy public prosecutors is adopted by a majority vote at the enlarged session of the
Supreme Public Prosecutor’s Office. Should there be more candidates proposed than the number
of vacancies to be filled by way of election, and insufficient numbers have been elected, there is a
repeated vote on the candidates who have won the closest number of votes to the number
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necessary for election and should a third round fail, the procedure is repeated with new
candidates.

The members of the Prosecutorial Council are elected by the Parliament for a term of four years.
The members of the Prosecutorial Council may be re-elected. The term of office of a member of
the Prosecutorial Council who has been subsequently elected to a vacant position in the
Prosecutorial Council expires upon the expiry of the term of office of the Prosecutorial Council.
Membership in the Prosecutorial Council will terminate prior to the expiry of the period for which a
member was elected, on his/her own request or if prosecutorial office or employment that made
him/her eligible for the election has terminated. Termination of membership in the Prosecutorial
Council is confirmed by the Parliament, on the basis of a notification by the President of the
Prosecutorial Council.

The Prosecutorial Council adopts the Rules of Procedure of the Prosecutorial Council which
regulate the issues laid down by the law, the method of work and decision-making of the
Prosecutorial Council, and other issues relevant to its work. The Prosecutorial Council also adopts
other acts relevant to its work, in accordance with law. The Rules of Procedure of the Prosecutorial
Council are published in the Official Gazette of Montenegro and on the web page of the
Prosecutorial Council.

The President or a member of the Prosecutorial Council may not participate in the work of the
Prosecutorial Council if the matter to be determined concerns himself/herself, his/her spouse, or
common-law partner, or his/her blood relative in direct line without limitations and up to the fourth
degree of collateral line, his/her in-laws up to the second degree or if there are other circumstances
giving rise to doubt as to his/her impartiality. As soon as he/she learns of any reason for
disqualification, the President and/or a member of the Prosecutorial Council has a duty to inform
the Prosecutorial Council immediately thereof in writing or orally at the session of the Prosecutorial
Council. Oral statement will be put on record in the minutes of meeting. The motion for
disqualification of the President or a member of the Prosecutorial Council may also be filed by the
person whose rights and obligations are determined. Prior to determination on the motion filed, the
response of the person whose disqualification is requested will be obtained. The President or a
member of the Prosecutorial Council whose disqualification is discussed may participate in the
discussion on disqualification, however he/she may not vote on decision on own disqualification.
The decision on disqualification of a member of the Prosecutorial Council is passed by the
President of the Prosecutorial Council, while the decision on disqualification of the President of the
Prosecutorial Council is passed by a majority vote of the Prosecutorial Council. The President or
the member who has been disqualified may not participate in any proceedings or discussion
relating to the matter which was the reason for his/her disqualification.

Members of the Prosecutorial Council are obliged:
- to attend the sessions of the Prosecutorial Council and participate in its work;

- to participate in disciplinary proceedings, meetings of special commissions and expert
teams, meetings of working groups;

- to keep confidential information the Prosecutorial Council designated as classified; and

- to participate in the performance of other activities falling within the competence of the
Prosecutorial Council.

Members of the Prosecutorial Council have the right to leave of absence for the performance of
duties in the Prosecutorial Council. The workload of prosecutorial duties of the members of the
Prosecutorial Council from among public prosecutors and deputy public prosecutors may be
reduced on the basis of the decision of the Prosecutorial Council to the extent of their involvement
in the work of the Prosecutorial Council. The President, members of the Prosecutorial Council and
the secretary are entitled to remuneration for their work in the Prosecutorial Council, including the
members of commissions and expert teams. The amount of remuneration is determined by the
Prosecutorial Council.

All members of the Prosecutorial Council have the right and duty to decide and vote on each
proposal which is decided at the session of the Prosecutorial Council. Voting is public. During
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voting, only the President, members and the secretary of the Prosecutorial Council may be present
in the room where the Prosecutorial Council works. At the session, the Prosecutorial Council
decides by a majority vote of the members present. Exceptionally, when adopting the proposal for
appointment of public prosecutor and when adopting decision on appointment of deputy public
prosecutor or on suspension, the Prosecutorial Council decides by a majority vote of all members
of the Prosecutorial Council. In case of equal number of votes for and against a certain decision,
the decision is adopted if the President of the Prosecutorial Council voted for such decision. The
results of voting are established by the President of the Prosecutorial Council.

f) Is there an Inspection Service for the judiciary? (What are the internal control
mechanisms established?) If so, describe its composition, role, way of functioning, budget
and number of cases it is dealing with. What are the possibilities of appeal against any
disciplinary measures and who decides on them?

The Ministry of Justice carries out supervision over judicial and prosecutorial administration
activities through officers authorised for supervision who must meet requirements prescribed for a
high court judge. Supervision activities are organised as a separate Supervision Section within the
Department for Judiciary. The Section employs three authorised officers.

The activities of supervision over judicial administration relate to:
- organisation of the work in courts in accordance with the Court Rules;
- handling applications and complaints;

- the work of the Judicial Council Secretariat as regards the part of its activities related to
judicial administration;

- the work of registry office and archive office;

- collection of fines, costs of criminal proceedings and confiscated assets;

- handling deposits;

- keeping business books with respect to financial and material operations with parties;
- maintaining appropriate prescribed records;

- other activities relating to proper functioning and discharge of judicial administration
activities.

When carrying out supervision, the Ministry of Justice may not undertake actions which would
influence decision-making of the court in court cases. If the authorised officer, in the course of
supervision, finds irregularities, he/she will issue a warning to the president of court or a judge and
give them 15 days to rectify irregularities found. The record of supervision carried out accompanied
by the warning will be delivered to the president of supervised court, to the president of immediate
superior court, to the President of the Supreme Court and to the Minister of Justice.

The Ministry of Justice carries out supervision over the work of the prosecutorial administration,
with respect to:

- organisation of work of the public prosecutor in compliance with the Rulebook on Internal
Operations of the Public Prosecution Office;

- handling applications and complaints
- the work of registry office and archive office
- maintaining prescribed official records

- other activities relating to proper functioning and discharge of prosecutorial
administration activities.
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The work of authorised officers who carry out supervision is funded from the section of the budget
allocated to the Ministry of Justice and the authorised officer holds a position and has a status of a
civil servant.

In accordance with the Law on Courts, the president of court manages the work of the court. The
president of court organises work in the court, allocates tasks and takes measures for the orderly
and timely performance of tasks in the court. The president of court is also authorised to control
whether the cases are taken up according to the time of their arrival at court, whether the trials are
scheduled and decisions processed within time limits prescribed by law. The president of court
also examines the merits of representations of citizens regarding the work of judges. When he/she
finds deficiencies in the work of a judge, the president of court has the power and duty to initiate
disciplinary proceedings against the judge. Disciplinary proceedings are conducted and decision is
made by the Disciplinary Committee of the Judicial Council. If the president of court fails to initiate
disciplinary proceedings against a judge, the president of immediate superior court has the power
and duty to initiate disciplinary proceedings against such president of court.

In accordance with the Law on Judicial Council, the Judicial Council performs control over the work
of courts and judges. This is a control performed by a commission which is established by the
Judicial Council. If this commission finds deficiencies in the work of a judge, disciplinary
proceedings are initiated against such judge.

Each citizen has the right to file complaint about the work of a judge. Such complaint may be filed
to the president of the court in which the judge works, to the president of immediate superior court,
to the president of the Superior Court, to the Office for Complaints at the Supreme Court, to the
Judicial Council or the office for corruption at the Judicial Council. Each complaint is investigated.
The complaint filed is delivered to the president of the court in which the judge works. That
president has a duty to investigate the allegations from the complaint filed. If he/she finds that the
complaint is well-founded he/she has a duty to initiate disciplinary proceedings or the proceedings
for dismissal of judge from office. If he/she does not find grounds to initiate proceedings, the
president of court has a duty to inform thereof the Judicial Council, or the president of immediate
superior court or the President of the Supreme Court, depending on to whom the complaint was
filed.

The judge and the submitter of proposal have the right to file an appeal to the Judicial Council
against the decision of the Disciplinary Committee of the Judicial Council within eight days from the
date of receipt thereof. The judge and the submitter of proposal have the right to initiate
administrative dispute proceedings before the Administrative Court of Montenegro against the
decision of the Judicial Council about the appeal.

The supervision over the work of public prosecution service is carried out by way of annual work
reports, special work reports, direct insight into the work or in another appropriate way.

The Supreme Public Prosecutor submits to the Parliament the annual report on the work of the
Public Prosecution Office. The annual work report contains description and the analysis of the
situation in the prosecution service, detailed information for each prosecutor’s office regarding the
number of the cases received and resolved in the year for which the report is made, as well as
problems and deficiencies in their work. The annual work report also contains information on the
work of the Prosecutorial Council and proposed measures aimed at improvement of performance
of the Public Prosecution Office and the Prosecutorial Council.

The Supreme Public Prosecutor supervises the work of high public prosecutors and basic public
prosecutors. High public prosecutor supervises the work of basic public prosecutor. Direct insight
into the work of a public prosecutor is carried out, as a rule, once a year by the immediate superior
public prosecutor.

Disciplinary responsibility and disciplinary measures of public prosecutors and deputy public
prosecutors are prescribed by the Law on Public Prosecution Office and the Rules of Procedure of
the Prosecutorial Council.

A public prosecutor or a deputy public prosecutor will be subject to disciplinary proceedings if
he/she exercises his/her office in a negligent manner or harms the reputation of prosecutorial
office, and on these grounds the disciplinary committee established by the Prosecutorial Council
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may impose on a public prosecutor or a deputy public prosecutor a disciplinary measure:
reprimand or salary reduction which may not exceed 20% or a period of six months. The decision
of the disciplinary committee may be appealed against to the Prosecutorial Council. The members
of the Disciplinary Committee may not participate in the work of the Prosecutorial Council when the
latter is deciding on appeal. The decision of the Prosecutorial Council regarding dismissal of public
prosecutor or deputy public prosecutor and suspension is final and administrative dispute
proceedings may be instituted against it.

g) Is the selection of trainees objective and transparent?

According to the Law on Civil Servants and State Employees (Official Gazette of Montenegro
50/08), a trainee is a person who enters into employment in a state body for the first time, for the
purpose of training for independent performance of duties. The recruitment of a trainee by a state
body is governed by the provisions of the Law on Civil Servants and State Employees and basic
principles contained in this Law guaranteeing equal access to all posts under equal conditions and
political neutrality and impartiality in the performance of duties in accordance with public interest.
The mentioned Law applies also to the employment of trainees in courts and public prosecutors’
offices as state bodies.

The procedure for recruitment of trainees is transparent and open, starting from the procedure of
announcement which is carried out by the Human Resources Administration, based on the request
of the head of state body in which the trainee is to be employed.

The Human Resources Administration publishes open advertisements on its website, in daily
newspapers published in the territory of Montenegro and on the website of the Employment Office
of Montenegro. Thus, the transparency and openness in the procedure for vacancy announcement
is ensured. In accordance with the Law on Civil Servants and State Employees each open
advertisement contains mandatory information (the name of the state body and the place of the
performance of duties, title of the post, requirements for employment, supporting documents which
the candidate has to enclose to the application, deadline and the name of contact person), while
the candidates must meet general requirements contained in Article 16 of the Law on Civil
Servants and State Employees and special requirements laid down under the act on internal
organisation and job descriptions.

Open advertisement is published in accordance with the general labour legislation, and the
deadline for submission of applications may not be less than eight or longer than fifteen days from
the date of publication of open advertisement. Based on the applications received, the Human
Resources Administration makes a list of candidates who meet the requirements stipulated in the
open advertisement and these are the candidates who submitted full and timely documentation
confirming that they meet general and special requirements for employment.

Since a trainee is a person who is employed for the first time, for the purpose of training for
independent performance of duties, the procedure for testing fithess for duty prescribed by Article
23 of the Law on Civil Servants and State Employees is not obligatory. However, the head of the
state body may require providing for testing of special knowledge and skills (foreign language
skills, computer literacy etc.) as part of special requirements for employment.

In that case, procedure for mandatory testing of competences is carried out in accordance with the
Law on Civil Servants and State Employees and the Rules on Form and Method of Testing of
Competences for the Performance of Duties in a State Body adopted by the Human Resources
Administration. The procedure for testing of competences may be carried out in several phases in
which the number of candidates is gradually reduced, and it may also be carried out through a
written test, by way of interview or in another appropriate manner. The procedure for testing of
competences is carried out in the presence of the commission for testing of competences whose
members include a representative of a state body in which the trainee is to be employed.

Following this procedure, the Human Resources Administration will make a selection list consisting
of candidates who achieved satisfactory results in the procedure for testing of competences and
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submit it to the head of state body (in addition to this list, the head of state body will also be
submitted a report on procedure for testing of competences which will contain the information on
testing procedure, results and score awarded to each candidate in the testing procedure) or only a
selection list if the request for public announcement did not require testing of special knowledge
and skills.

In accordance with Article 25 of the Law on Civil Servants and State Employees (Official Gazette of
Montenegro 50/08), the head of state body is obliged to make a decision on selection within 30
days from the date of delivery of selection list. If he/she fails to make selection among candidates
from the selection list, he/she has a duty to inform the Human Resources Administration of his/her
reasons for such decision. In that case the open advertisement may be repeated.

An appeal may be filed against the decision on selection on the grounds of procedural irregularity,
in accordance with the Law on Civil Servants and State Employees (Official Gazette of Montenegro
50/08). An appeal against decision on rights and obligations arising from employment and related
to employment is decided upon by the Appeal Commission.

After the trainee enters into employment in a state body, a trainee is trained for independent
performance of duties in accordance with the Programme adopted by the Human Resources
Administration.

h) Is there a legal base for representation of members of national minorities in the
judiciary? How are the members of national minorities represented in judiciary in practice?
Is there any special recruitment procedure for judges from national minorities?

By constitutional provisions on special minority rights, members of national minorities are
guaranteed full protection of national, cultural, linguistic and religious identity and other related
rights, right to authentic representation in the Parliament of Montenegro and assemblies of local
self-government units in which they make up a considerable portion of population according to the
principle of affirmative action, as well as the right to proportional representation in public services,
public authorities and local self-government.

The Constitution of Montenegro guarantees that everyone has the right to work, to free choice of
occupation and employment, to fair and humane working conditions and to protection during
unemployment. The Constitution prohibits any direct and indirect discrimination on any grounds
whatsoever.

The 2008 Minority Policy Strategy of the Government of Montenegro, in the part related to the
representation of members of national minorities in the judiciary, is based on Action Plan for the
Implementation of the Strategy for the Reform of Judiciary (2007-2012), which provides for, as one
of the measures that must be implemented by the Judicial Council and the Prosecutorial Council,
setting up and continuous updating of the data base on employees in judicial and prosecutorial
authorities. The Judicial Council maintains records on judges, but these records do not include
statement on ethnic affiliation. The Prosecutorial Council maintains records on prosecutors and
deputy prosecutors, however, these records do not include statement on ethnic affiliation.

The Human Resources Administration of Montenegro maintains central human resources records
on civil servants and state employees relating also to employees in judicial and prosecutorial
administration. The development of the above-mentioned records is ongoing. Central human
resources records contain the part relating to statement on ethnic affiliation, however, there is no
obligation to fill in this part.

There is no special recruitment procedure for judges from national minorities.
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5. Mobility of judges:

a) What procedure governs the allocation of judges to particular courts and regions?

The Law on Judicial Council governs the procedure of selection of judges and lay judges, manner
of the establishment of termination of judicial office, disciplinary responsibility and dismissal of
judges and lay judges, as well as other issues relevant to the work of the Judicial Council. Judges
and court presidents are selected on the basis of public announcements. The following persons
inform the Judicial Council of a vacant judicial position or position of court president: for a judge,
the court president, and for a court president, the president of the immediately higher court. One
can become a judge of a specific court after the procedure of appointment to the court for which
the Judicial Council has made a decision on selection has been carried out.

The Constitution of Montenegro provides that the judge may not be transferred or seconded to
another court against his will, except on the basis of a decision of the Judicial Council in the case
of reorganisation of the courts.

The Law on Judicial Council provides for secondment to another court with the consent of the
judge concerned and sets out the procedure for temporary secondment to another court and
secondment to another court without the consent of the judge.

Secondment to another court with the consent of the judge - The judge performs his office at the
court he has been selected to. The Judicial Council may, with the consent of the judge, second or
transfer a judge to another court of the same of lower level, if regular performance of the tasks at
the court the judge is being seconded to has been put at risk due to the fact that a judge of that
court has been disqualified or prevented from exercising judicial office. The Judicial Council may
temporarily second a judge with his consent to a court of higher instance, if the scope of work in
that court has increased temporarily or in the case of a large backlog of cases which cannot be
resolved by the existing judges. The seconded judge must meet the selection criteria for judges of
the court he is being seconded to. Salaries and other costs incurred in connection with
secondment of a judge to another court with his consent are borne by the court the judge is
seconded to.

Secondment to another court without the consent of the judge — In the case of reorganisation of
courts whereby the number of judges is being decreased or a judicial post abolished, the Judicial
Council may transfer or second judges to another court without their consent. Salaries and other
costs incurred in connection with secondment of a judge to another court without his consent are
borne by the court the judge is transferred or seconded to.

b) Can judges be required to move between courts and regions? Who and how is the
decision to move a judge made?

The procedure for transfer of judges to other courts, that is, temporary secondment of judges to
another court is described in full under reply to question 5a.

With the view to ensuring efficient resolution of cases at specific courts, decisions on temporary
secondment of 28 judges to another court were made in 2008. The Judicial Council will, pursuant
to its Report on Work, continue to second judges from courts that are under lesser pressure to the
courts which have proved inefficient. The priority remains set at resolution of cases with elements
of corruption and organised crime and war crimes cases, as well as cases which have been under
court consideration for several years. The latter cases will have priority under the new methodology
of record keeping. Measures and steps aimed at promoting the implementation of the Law on the
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Protection of the Right to Trial within a Reasonable Time will be taken in order to shorten court
procedures and ensure swifter resolution of court cases.

6. What are the measures in place ensuring internal independence of the judiciary? Are the
ordinary courts independent from the Supreme Court? Is the Supreme Court or another
high court prohibited from giving guidance, recommendations, explanations or supervision
to ordinary courts? Do judicial leadership posts hold any evaluation, appraisal or
disciplinary powers? If so what safeguards exist to prevent the undue influence of the
internal judicial hierarchy?

The Law on Courts provides that judges hear and decide cases independently and impartially.
Judicial office may not be exercised under anyone’s influence nor may anyone influence the judge
in the exercise of judicial office.

Pursuant to Article 27 of the Law on Courts, the Supreme Court Bench:

- establishes legal positions of principle and legal opinions of principle with a view to
ensuring a uniform application of the Constitution, laws and other regulations within the
territory of Montenegro;

- examines issues in relation to the administration of justice, application of laws and other
regulations and exercise of judicial office and informs the Parliament thereof.

Every court is entitled to request the adoption of or an amendment to a legal position of principle.
Legal position of principle is a rule on a legal issue of general significance to proceedings in
relation to legal matters which fall within the competence of the Supreme Court and legal issues
which have bearing on equality of persons before the law and observance of other rights and
freedoms guaranteed by the Constitution and international treaties. Legal opinion of principle is
adopted in relation to a particular legal issue which has arisen in the case law of the Supreme
Court or lower courts and which has bearing on the uniform application of the Constitution and
laws within the territory of Montenegro.

Therefore, the Supreme Court takes legal positions of principle or legal opinions of principle
without issuing instructions as to how to deal with specific cases and what decisions to make. No
other court has such an authority.

The court of immediately higher instance to the court in which the decision has been made may
take position on the merits of the case only in its decision on a submitted statutory legal remedy.
Under procedural legislation, lower instance courts are bound by orders of the appeal courts
insomuch as these relate to the examination of evidence and establishment of facts, while they are
not bound by a legal standpoint of the higher instance court. An exception in this respect is the
provision of Article 57 of the Law on Administrative Dispute, which provides that administrative
authorities are bound by such legal standpoint of a court as may be set out in a decision made in
administrative dispute procedure.

Courts presidents are authorised to monitor whether cases are dealt with in the order in which they
arrived in court, whether trials are duly scheduled as mandated by legal provisions, whether
decisions are made in due time and, in general, whether the court administration functions
properly. However, the court president does not have any authority over, nor may he exert any
influence on the decision making in individual cases.

The court president has the authority to initiate disciplinary proceedings against judges, but the
decision on the matter is made by the Disciplinary Committee of the Judicial Council. The judge
may make an appeal against a decision of the Disciplinary Committee to the Judicial Council and
may initiate administrative dispute procedure against a decision of the Judicial Council.
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7. Are the decisions of high courts easily accessible and in what way?

All decisions rendered by the Supreme Court of Montenegro in 2009 are posted on its website
(http://www.vrhsud.gov.me) and all decisions rendered by the Administrative Court of Montenegro
from its inception in January 2005 onwards are available on this court's website
(http://www.upravnisudcg.orqg).

Starting from 1 September 2009, all decisions of the Appellate Court of Montenegro, two High
Courts and Basic Court in Podgorica are available on their respective websites.

Impartiality

8. How does legislation provide for the impartiality of the judiciary?

The impartiality of courts is provided for by the Constitution of Montenegro within its Part dealing
with individual rights and freedoms. The Constitution provides that everyone is entitled to a fair and
public trial within a reasonable time by an independent and impatrtial tribunal established by law, as
well as that courts hear and determine cases on the basis of the Constitution, laws and ratified and
published international treaties. The Constitution also covers the principles of public trial,
permanent judicial office, functional immunity, incompatibility of judicial and prosecutorial office, on
the one side, and that of Member of Parliament and other public offices as well as professional
engagement in another activity, on the other. The Judicial Council, as an autonomous and
independent body, composed mainly of judges, selects and dismisses judges and courts
presidents.

The constitutional principle of impartiality is regulated in more detail by organisational legislation.

Within its stipulations on fundamental principles, the Law on Courts provides that judicial office
may not be exercised under anyone’s influence nor may anyone influence the judge in the exercise
of judicial office; everyone is entitled to an impartial hearing within a reasonable time; everyone is
entitled to have his case decided by a randomly allocated judge regardless of the parties to the
case and the nature of the case. The Law on Courts regulates in detail the principle of random
allocation of cases by providing that cases are allocated to judge in the daily order in which
requests to initiate court proceedings have been filed, in accordance with the alphabetical order of
first letters of judges’ last names. Furthermore, very strict rules govern withdrawal of allocated case
from judges. This can happen when it has been established that a judge has not been making
progress in a case without proper justification, but also due to the disqualification or if a judge has
been prevented from exercising his office for a period longer than three months. The accountability
of the court president is prescribed if the cases are allocated contrary to law. The method of
random allocation of cases is regulated in detail by the Court Rules.

Within its stipulations governing the principles of impartiality and objectivity, the Law on Public
Prosecution Office provides that the public prosecutor exercises his office in the public interest, in
order to ensure the implementation of the law. The exercise of function of the prosecutor must
ensure the observance and protection of human rights and freedoms and be impartial and
objective. Public prosecutors must abide by the Code of Ethics for Prosecutors, which is adopted
by the Prosecutorial Council. Salaries of prosecutors are governed by a special law. The Law on
Public Prosecution Office provides that allocation of cases is carried out in a manner that ensures
impartiality, independence and efficiency.

Under the Law on Judicial Council, the Judicial Council is tasked with securing the independence,
autonomy and professionalism of the courts and judges in Montenegro, in accordance with the
Constitution and law. In the performance of its duties, the most important of which include the
selection of judges, termination of judicial office and accountability, as well as control over the work
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of the courts and judges, the members of the Judicial Council act independently and impartially
and the Judicial Council protects the courts and judges from political influence. The Law specifies
clear criteria for the selection of judges, which are regulated in more detail by the Rules of
Procedure of the Judicial Council. The conditions for termination of judicial office and dismissal of
judges are laid down in the Constitution.

With respect to the highly important guarantee of impartiality on the part of judicial authorities, the
Criminal Procedure Code and Civil Procedure Law prescribe reasons for disqualification of judges
and lay judges. These reasons mostly relate to conflict of interest, which covers the situation where
the judge has been injured by the criminal office, but also a series of reasons which include marital,
kinship or other relationship of the judge with the parties, earlier involvement of the judge in the
same case, as well as the situation where there are circumstances that raise suspicion as to the
impartiality. In addition to the clearly outlined reasons for disqualification, the procedural legislation
also regulates the procedure for disqualification. Namely, when the judge learns of one of the
reasons for disqualification, he is under a duty to discontinue all work on that case immediately and
report thereon to the president of the court, who will in turn allocate the case to another judge in
the prescribed manner. In the case of the disqualification of a court president, he is substituted by
a judge of same court with the longest service, and if that is not possible, the president of the
immediately higher court decides on the substitute. The procedural legislation also lists persons
who are entitled to seek disqualification, prescribes at which stage of proceedings they may do so,
and provides that requests for disqualification are decided upon by the court president. The
legislation furthermore regulates the decision making procedure. The ruling rejecting a request for
disqualification can be challenged by way of a special appeal. The duties of a judge or lay judge in
the case of submission of a request for disqualification are also laid down in the procedural
legislation. The disqualification of the public prosecutor and other participants to proceedings are
governed by separate provisions. Involvement of a judge who has been disqualified by a final and
enforceable decision or who ought to have been disqualified amounts to a substantial violation of
procedure. In accordance with the Law on Administrative Dispute, the provisions of the Civil
Procedure Law on disqualification are also applicable in administrative dispute proceedings.

The Law on Salaries and Other Income of Judges and Prosecutors and Constitutional Court
Judges, applicable since 2007, has substantially improved the material status of judges and
prosecutors.

The 2008 Law on Prevention of Conflict of Interest eliminates conflict of interests in relation to
judges and public prosecutors as public officials. This Law puts limitations on the performance of
public offices and places judges and prosecutors under a duty to submit reports on income and
other property and provides for other measures aimed at preventing conflict of public and private
interest. The Law provides that the public official may engage in scientific, teaching, cultural,
artistic and sporting activity and may generate revenues from copyrights, patent and neighbouring
rights of intellectual and industrial property; public official is under a duty to report such income to
the Commission for Prevention of Conflict of Interest, which is established by the Parliament of
Montenegro; that a judge or public prosecutor may not be the chairman or a member of a
managing or supervisory body, executive director, member of the management structure of a
public enterprise, public institution or other legal person and that he may not enter into an
agreement for the provision of services with a public enterprise; if a public official is involved in
discussions and decision-making within the body in which he performs his public office in relation
to a matter he or a person associated with him has a private interest in, he is under a duty to inform
other participants in the discussion and decision-making process thereof, before he engages in the
discussion, and before the decision making starts at latest; within a year after leaving the public
office, the public official may not represent a legal or natural person before the authority in which
he was involved in the decision making process as a public official; public official may not accept
money, securities or precious metals, regardless of their value, nor accept gifts except protocolary
and suitable gifts valued less than EUR 50; public official who has been offered a gift he may not
accept is under a duty to refuse the offer, i.e. inform the donor that he cannot accept the gift;
accepted gifts and their value are entered into gift register kept by the authority at which the public
official performs his office.
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The Law on Prevention of Conflict of Interest also provides that the public official must submit,
within 15 days as of the taking of office, to the Commission for Prevention of Conflict of Interest of
Montenegro a report on his property and income, as well as on property and income of his or her
spouse and children if they live in the same household. Such reports reflect the status as at the
date of election or appointment. During the performance of their public office, judges and
prosecutors submit reports once a year by the end of February of the current year for the previous
year and in the case that information listed in the report has changed as result of property increase
higher than EUR 5 000, the public official must submit a report 15 days as of the day the change
arises.

Conflict of interest exists when a public official places his private interest before the public interest
in order to obtain material benefits or privileges for himself or persons connected with him.
Measures for the prevention of conflict of interest are taken by the Commission for Prevention of
Conflict of Interest as an independent body. Information on property and income of judges and
prosecutors are available to the public.

Under the Law on Prevention of Conflict of Interest, a violation of its provisions established by way
of a final, or final and enforceable, decision is considered a wrongful performance of judicial office,
of which the Commission for Prevention of Conflict of Interest informs the Judicial Council, as this
may give rise to the institution of procedure of dismissal.

The Conference of Judges adopted the Code of Ethics for Judges in July 2008 and the
Prosecutorial Council adopted the Code of Ethics for Public Prosecutors and Deputy Public
Prosecutors in 2006. These documents will most certainly help with the resolution of issues of
professional ethics and autonomy in decision making and in raising public awareness with regards
to standards they may expect from judges and prosecutors, as well as offer guaranties to the
public that decisions are indeed made independently and impartially.

9. Accountability and discipline:

a) Is there a code of ethics for members of the judiciary? If so, by whom has it been set up?
What is its legal status? How is it being implemented?

In accordance with the Law on Judicial Council, the Conference of Judges adopted the Code of
Ethics for Judges on 26 July 2008 (Official Gazette of Montenegro 45/08). The Code of Ethics for
Judges lays down ethical principles and rules of conduct for judges which the judges must observe
in order to safeguard, promote and improve dignity and reputation of judges and the judiciary. Non-
observance of the Code of Ethics may constitute grounds for disciplinary responsibility of a judge.

The Judicial Council established a Commission for monitoring the implementation of the Code of
Ethics for Judges and no disciplinary proceedings have been instituted to date for non-observance
of the provisions of the Code relating to the promotion of legality, independence, impartiality,
expertise, professionalism, their commitment to work, honesty, incorruptibility, dignity of judicial
office, responsibility, relations with the public and media and relationship with colleagues and court
employees.

On the basis of a decision of the Prosecutorial Council, the Code of Ethics for Public Prosecutors
and Deputy Public Prosecutors entered into force on 10 November 2006. Public prosecutors and
deputy public prosecutors had previously had an opportunity to give their opinion on the document.
The Code lays down the principles and rules of conduct of public prosecutors and deputy public
prosecutors and is binding on all public prosecutors and deputy public prosecutors. The Law on
Public Prosecution Office provides that public prosecutors and deputy public prosecutors abide by
the Code of Ethics for Prosecutors in the performance of their offices. When taking the oath before
the Prosecutorial Council, deputy public prosecutors also sign a statement on the acceptance of
the Code of Ethics, which reads as follows: “I hereby declare that | agree to the provisions of the
Code of Ethics and that | shall abide by it in order to safeguard and further develop the dignity and
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reputation of the Public Prosecution Office, as an independent authority”. No violation of the Code
of Ethics has been recorded.

b) Are judges irremovable from the start of their career? How is such irremovability
implemented and respected?

The Constitution of Montenegro provides for permanence of judicial office and sets up the
conditions under which office of the judge terminates and conditions for dismissal from office.

The judicial office terminates when judge requests so, when he meets the requirements for
retirement and if he has been imposed an unsuspended prison sentence. No proceedings are
conducted in relation to termination of judicial office, it is solely noted that conditions for termination
of office have been met.

The judge is dismissed from duty if he has been convicted of an offence which renders him
unworthy of performing judicial office; if he performs judicial office in an unprofessional or negligent
manner or if he has permanently lost the ability to perform judicial office.

During 2008, four proposals for dismissal of judges were submitted to the Judicial Council. The
Judicial Council decided to dismiss two judges on the basis of these proposals. One judge
submitted a request for termination of judicial office during the course of the proceedings, while in
one instance the proceedings were dismissed after the person who had submitted the proposal
had withdrawn it.

The Law on Judicial Council (Official Gazette of Montenegro 13/08), lays down the conditions for
the suspension of the judge from duty, which are as follows:

1. if detention has been ordered against him, for the duration of detention;
2. if an investigation has been opened against him for a criminal offence which renders him
unworthy of performing judicial office.

A judge may be suspended from duty after the Judicial Council accepts a proposal for initiation of
proceedings for dismissal. The decision of suspension from duty is 